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Big Tech — Big Data — Democracy uN

« Rise of big data, big analytics, Al - shift in competition dynamics
- Yesterday’s concern vs today’s concern
o No direct threat to monetary prices, innovation
o Instead: attack on ‘open, liberal and democratic society’ (Karl Popper 1945)
= Values such as free elections, free press, free speech, economic freedom
= “Democracy-related harm”

’

G —

] R AsoEuTo
2 ROBERTSON, DIGITAL HUMANISM SUMMIT (4 JULY 2023) Equis [N aacse <" AMBA




®
o

THE AGE OF ﬁ 3 ° ®
INTERNET AND

CAPITALISM THE NETWORK °
SOCIETY °

g
2
H
z
Q
THE FIGHT FOR A £
HUMAN FUTURE ‘ ] é
g
2
z
g
2

Democra Ccy sl ipope - DATA DEMOCRACY

FRONTIER OF POWER At the nexus of artificial intelligence, software development,

and knowledge enginedring

INTELLECTUAL PRIVACY
S H 0 S H A N A RETHINKING CIVIL LIBERTIES 1M THE DIGITAL AGE
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“Sroundbreaking, magiscerial . unmissable’ FT Feras A Batarseh | Ruixin Yang

Democracy
disrupted?

Personal information and political

influence
11 July 2018

Undermines Democracy

Data versus A: .-

Democracy

Apress’
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A Short Look at Political Microtargeting = _um “U -

- The mechanisms of online behavioural/targeted advertising
- Political microtargeting
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Issues at Stake

The
Guardian o)

Donald J. Trump &
@realDonaldTrump

There is NO WAY (ZERQ!) that Mail-In Ballots will be
anything less than substantially fraudulent. Mail boxes
will be robbed, ballots will be forged & even illegally
printed out & fraudulently signed. The Governor of
California is sending Ballots to millions of people,
anyone.....

@ Get the facts about mail-in ballots

2:17 PM - May 26, 2020 - Twitter for iPhone

activists' accountsin

Zoom admits cutting off

WIRTSCHAFTS

AND BUSINESS

obedience to China

Meetings on Tiananmen Square massac|
Kong crisis were taken down because C
government complained

Helen Davidson and Lily
Kuo
Fri12 Jun 2020 10.20 BST

Hong Kong pro-democracy activist Lee Cheuk-Yan gives the|
less’ hand sign. Zoom has admitted it disrupted activists' ms
the Chinese government. Photograph: Kin Cheung/AP

Zoom has admitted it suspended the accounts of human rights activists at
Chinese government and suggested it will block any further meetings that

C/\ Political

Data-driven campaigns

Democracy

are illegal.

By knowing vour elactorate better, we achleve greater influence while lowering overall costs,

Source: https://cambridgeanalytica.org (visited 11 July 2018; no longer live)

Source: https://www.theguardian.com/world/2019/oct/10/hong-kong-protests-

apple-pulls-tracking-app-after-china-criticism (last visited 27 May 2020)
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The,.
Guardian
Hong Kong protests: Apple pulls tracking app
after China criticism

Creators of HKmap.Live accused Apple of ‘political decision to freedom’ in
Hong Kong
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The HKmap.live app has been withdrawn by Apple from its App Store, drawing criticism in Hong Kong. Photograph: Tyrone
SwfReuters

Erin Hale in Hong Kong

Thu 10 Oct 2019 08.10 BST

Apple has pulled an app that tracked the movements of Hong Kong police through
crowdsourced data, after it became the latest company to be put under pressure by China
this week.
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* This is a problem.

Democracy o Seamless transition from economic prowess to Democracy
political power

o Not a new issue, but:
= Potential magnitude is new

= Personal user data and digital platforms and
their ecosystems as a game-changer

Competition
- Is this a competition law problem? E
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What is Competition or Antitrust Law?

= Competition law 2> more competitive markets

- ~—

Anti-competitive
agreements

Abuse of dominance /
monopolization

Competition law
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The Democratic Origins of US Antitrust = _uw “Um:::sr:
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EU Competition Law and Democracy uN “U
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= Ordoliberals: ‘democracy as the normative
underpinning of competition law’ (Deutscher and
Makris 2016)

= Articles 2 and 3 TEU: democracy as EU’s
foundation (incl internal market - Protocol No 27
to TFEU)

= Article 11(2) EU Charter: protecting media
freedom and pluralism

= CJEU emphasises the competitive structure of
the market
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(1) What is democracy’s place within
Democracy competition law in our digital times?

PN

(2) Is democracy-related harm a
necessary extension of existing
theories of competitive harm in data-
driven digital markets?

(3) How could democracy-related harm
be incorporated into the analytical
framework of competition law?
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(1) Digital Reports on Competition Law: “U
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Unlocking digital
competition
Report of the Digital Competition Expert Panel

CHICAGOBOOTH®" | Stigler Center

for the Study of the Economy and the State

Stigler Committee on Digital Platforms

Final Report

Competition policy
for the
digital era

A report by

Jacques Crémer
Yves-Alexandre de Montjoye
Heike Schweitzer

March 2019

Competi-
tion law
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(2) Democracy-Related Harm UNI “U
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Microtargeting of voters

Restriction of available information (filter bubbles)

Selection of news items by digital assistants

Prevention of freedom of assembly based on geolocation data

Ranking of content based on expected advertising revenue rather
than on informational content

Algorithm-based censorship

Undermining of civic rights through facial recognition
Pro-democracy apps barred from platforms

Censorship of political content / fact-checking

Spreading mis- / disinformation (fake news)

Facilitation of filter bubbles and microtargeting through mergers and

, {/\3\ data concentration
O ...
~
tion law - aER Aoy
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(3) Democracy in Competition Law e “U

Procedural aspects Substantive aspects

= Procedural rights, fundamental = Dispersing economic power as
rights a democratic act

= Rule of law or

= Judicial review = Democracy-based theories of

= Independent competition harm as a competition law
authorities infringement

~
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(3) Democracy in Competition Law I “U i

Substantive aspects

— Agreements 2 between platforms (eg, social media, online
search) and content providers

— Companies with market power - behaviour caught out under
democracy-related harm
» Self-preferencing (see Google Shopping)
= Biased algorithms
= Fake news
— Mergers - scrutiny with eye on democratic values

= Eg, Art 21(4) EUMR: one-stop shop, but media plurality as a legitimate
interest that allows MS to deviate from the EUMR

= Eg, media mergers in Austrian merger control (§§ 8, 13 KartG)

,{/\3\ = Extend to social media?
Competi-
~ < A‘AGU:W:!
— SEESNENSS ON, DIGITAL HUMANISM SUMMIT (4 JULY 2023) Equis Il ancss <G"AMBA

nnnnnnnnnn




(A-)Political Antitrust UNI “U
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= There is no apolitical, ‘pure’ competition law system (Ezrachi and Stucke
2018; Witt 2019)

= This is not a new question — but data-driven practices give it a new
dimension (Gerbrandy 2019)

= Democracy-related harm has the potential to be included in analytical
framework of competition law, but: respect the limits
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Mapping future research on democracy- “U
0 UNI g VENNA
related harm for antitrust purposes e
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1. Foundations - historical and comparative perspective (US, EU, ...)

o Political roots of competition law

o Democratic and other political considerations in antitrust analysis

o Implications of historical roots for today’s application of competition law
2. Exploring new territory > adding digital markets to the mix

o Digital platforms, digital ecosystems, data-driven markets - implications for (updated)
democratic considerations in antitrust?

o How we can define democracy-related harm from a competition law point of view in our
digital era?

3. Applying new insights > updating antitrust analysis

o Is competition law a good starting point? Cooperation with which other areas of the law is
possible/necessary?

o How can these insights be applied in antitrust enforcement? Are there any institutions well-
place_gltg enforce antitrust that incorporates democratic considerations? Is this even
possible®

o What possible remedies does competition law have - or which types of remedies should be
developed - in order to counter such democracy-related harm in data-driven markets?
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